Law 12 – All About Law (5th ed.)

· 3(5) Sentencing
Sentencing

Directions:  In your text, All About Law (5th ed.), READ pgs 252-264 and then answer the following questions;

1. On a separate piece of paper, provide definitions for the following terms;

Victim


Deterrence


Rehabilitation



Retribution


Segregation

2. On a separate piece of paper, answer the following questions using COMPLETE SENTENCES;

a. What do Judges keep in mind when they issue a sentence? (2 mks for quality of response and inclusion of details).

b. What is the difference between mitigating circumstances and aggravating circumstances? (2 mks for quality of response and examples)

c. What is the difference between a suspended sentence and a conditional sentence? (2 mks for your explanation and inclusion of details)

d. How is a pre-trial custody equated into a sentence?  Why is pre-trial custody considered “Dead Time”? (2 mks for quality of response and inclusion of details)

3. Opinion Question: Read the attached article entitled; Dangerous Offender FAQ and offer your opinion regarding the Dangerous Offender Legislation.  Do we need such a classification in Canada. How do you feel about people being paroled after they had previously been labeled as a dangerous offender? 

(You will be marked out of 5 for the quality and evidence of thought and effort put into your opinion)

Total: ____ / 18

MICHAEL WEINRATH:
Dangerous offender FAQ
CBC News Viewpoint | July 8, 2004

Michael Weinrath is an associate professor of sociology and co-ordinator of the criminal justice program at the University of Winnipeg. 

How does someone get designated a dangerous offender? 

An offender who has been convicted of a serious personal injury offence may be declared as a dangerous offender (DO) after going through a court hearing initiated by a Crown prosecutor. The personal injury offence must be punishable by 10 years imprisonment or more. Examples include manslaughter, attempted murder, aggravated assault and aggravated sexual assault. You cannot be declared a dangerous offender for a minor assault. 

The Crown prosecutor has six months after conviction to initiate the DO hearing. The Crown must show the offender is a serious threat to the safety of others. This usually means establishing a history of violent crime, and indifference by the offender as to the consequences of past behaviour. Related behaviour can be considered, but in practice there usually must be a history of extremely violent, brutal behaviour. The majority (85 per cent) of DOs have been convicted of a sexual assault crime. 

Does being declared a dangerous offender mean that an offender will never be released? 

A DO designation means that an offender serves an indeterminate sentence. It is essentially a life sentence. There is still provision for parole, however. DOs may apply for parole no sooner than seven years after being declared a dangerous offender. Their cases are considered by the National Parole Board. 

How many people are declared Dangerous Offenders in Canada? 

Between 1994-2001, an average of 24 DOs were admitted to prison per year, according to Correctional Service of Canada. 

Why are there not more criminals being declared dangerous offenders? 

The legislation is intended for a group of offenders who not only have been involved in extremely brutal violence, but have shown a distinct pattern of this type of behaviour, and been unresponsive or unwilling to take treatment. This represents a very small group of offenders, about two per cent. 

Sometimes I am warned by the police about cases where high-risk offenders are being released from prison into the community. Why weren't these criminals declared dangerous offenders? Why can't Corrections do something about this?

Why are they being released? 

It's not always clear why an offender was not declared a dangerous offender, but usually it relates to the current conviction of violence, which often falls short of the "serious personal injury" standard. In other words, the offender might have a serious record of violence, but their current offence might be for a crime that would not incur a 10-year sentence. 

In other cases, offenders are felt to be dangerous by Corrections authorities because while in prison, they refused treatment. The Crown may not have known at the time of sentence that the offender would refuse treatment. In the case of repeat sex offenders, this is not a very positive sign, and is even more worrisome if children were involved in the original offence. 

Corrections will sometimes restrict high-risk offenders from using their earned remission. Offenders are generally released after two-thirds of their sentence. Under legislation passed in 1988, the National Parole Board may prevent an offender from being released automatically at the two-thirds point and require him/her to remain in custody until warrant expiry. Unless an offender is declared a DO, Corrections does not have any legal authority to keep anyone after their sentence expires. The only other option it has is to alert local police, who follow a protocol to decide whether or not to issue a public notice about the offender's release. 

After high-risk offenders are released, it seems the court can make them enter into some sort of supervision by the police. If a person's sentence is over and they are not on parole or probation, how can the court make them do this? 

Among the dangerous offender amendments in Bill C-55 in 1997 was a process for an application under Section 810.2 of the Criminal Code that now allows the court to issue recognizance orders for individuals who present a danger of committing a "serious personal injury" offence. Essentially, these orders function as "peace bonds" similar to those used in domestic violence cases. 

The applicant (usually the police) must establish a reasonable likelihood that the offender will commit a serious offence. Individuals who fear for their safety may also make application. The burden of proof is not as high as for a dangerous offender application. 

The judge, once satisfied that the risk is real, may require the offender to enter into a recognizance with conditions for up to one year. The conditions may include reporting to the police, but generally conditions work to restrict movement. In many instances, a curfew may be applied. A sex offender, for example, may not be allowed near playgrounds, or an offender may be restricted from living close to, or being in the immediate vicinity of a previous victim. 

The penalty for violating the recognizance is up to two years in prison. 

The police can go on TV or to the newspaper and tell people many personal details about individuals who are "high-risk" offenders, and give their address out. Is this not a violation of privacy? Who decides whether or not an offender is enough of a high risk to be on the news? 

In the case of violent offenders, particularly sex offenders, the process of community notification has become common in Canadian and American jurisdictions. In Canada, the federal Correctional Service of Canada is required by legislation to notify police of an inmate's release when it is reasonably believed that the offender poses a threat to someone. Once advised by Corrections Canada, police may warn the public if they feel there is a danger that an offender will commit a violent crime. This includes providing pertinent information as to why the offender represents a danger. 

Canadians do not enjoy an absolute right to privacy. In Alberta, provincial freedom and privacy legislation recognizes the right to disclose information if there is an imminent risk to the public. In Ontario, the Police Act gives police powers to release information on high-risk offenders. 

Community notification protocols vary from province to province, but the police usually have the final say on whether or not to notify the public, and the form of the notification (e.g., media alert, internet website). In Manitoba a committee considers each case, and it is composed of representatives from the police, Corrections, and mental health agencies. The criteria considered by the committee include: 

· The circumstances of the offence(s). 

· Any probation or parole breaches. 

· Treatment program participation. 

· Assessments. 

· Access to possible victims. 

· Employment. 

· Family and community support. 

Community notification is controversial. It is sometimes argued that notifying the public of the whereabouts and particulars of high-risk offenders makes it difficult to impossible for them to successfully reside in the community. On the other hand, most notifications concern repeat sex offenders, who are capable of very horrific crimes. 
































